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Summary 



A former spouse of a federal employee may be entitled to a share of the employee’ s 
retirement annuity under the Civil Service Retirement System (CSRS) or the Federal 
Employees’ Retirement System (FERS) if this has been authorized by a state court 
decree of divorce, annulment, or legal separation. An employee also may voluntarily 
elect a survivor annuity for a former spouse. A state court can award a former spouse 
a share of the employee’s retirement annuity, a survivor annuity, or both. A court also 
can award a former spouse of a federal employee a portion of the employee’s Thrift 
Savings Plan (TSP) account balance as part of a divorce settlement. This report will be 
updated as legislative developments warrant. 



Most civilian federal employees participate in one of two federal retirement systems. 
In general, employees hired before 1984 are covered by the Civil Service Retirement 
System (CSRS) and those who were hired in 1984 or later are covered by the Federal 
Employees’ Retirement System (FERS). 1 Employees enrolled in CSRS do not pay Social 
Security taxes and do not earn Social Security benefits while employed by the federal 
government. Employees enrolled in FERS pay Social Security taxes and earn Social 
Security benefits. Employees in either system can contribute to the Thrift Savings Plan, 
but only employees enrolled in FERS receive employer matching contributions. 

As governmental plans, CSRS and FERS are not subject to the Employee Retirement 
Income Security Act of 1974 (ERISA, P.L. 93-406), which governs many aspects of 
employer-sponsored retirement plans in the private sector. 2 ERISA establishes certain 



1 Federal employees covered by CSRS were given the opportunity to switch to FERS during open 
seasons held in 1987 and 1998. For more information on CSRS and FERS, see CRS Report 98- 
810, Federal Employees’ Retirement System: Benefits and Financing , by Patrick Purcell. 

2 Section 4(b)(1) of ERISA (29 USC § 1003(b)(1)) exempts governmental plans from the law. 
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rights for the spouses and former spouses of participants in private- sector plans. 3 To 
protect spouses and former spouses, ERISA requires that 

• the default form of benefit in a defined benefit pension plan must be a 
joint and survivor annuity with at least a 50% survivor benefit; 

• a retirement plan must comply with the terms of a qualified domestic 
relations order (QDRO) issued by a state court that divides retirement 
benefits between the parties to a divorce; 

• the written consent of both spouses must be secured in order for a 
married participant in a defined contribution plan to name anyone other 
than his or her spouse as the beneficiary if the participant were to die; and 

• the default form of annuity in a defined contribution plan that offers this 
form of benefit must be a joint and survivor annuity. 

Retirement benefits for federal employees are governed by chapters 83 (CSRS) and 
84 (FERS) of Title 5 of the United States Code. These chapters establish rights of the 
spouse or former spouse of a current or former federal employee that are similar in many 
respects to those established by ERISA for private- sector plans; however, there are a few 
important differences. For example, like ERISA, Title 5 requires the default form of 
benefit under CSRS and FERS to be a joint and survivor annuity, and both ERISA and 
Title 5 require the written consent of the participant and spouse in order to waive the 
survivor annuity. On the other hand, while both ERISA and Title 5 allow a pension to be 
divided between the parties to a divorce, the laws differ with respect to when pension 
payments to the former spouse can begin. Under ERISA, a court can require a plan to 
begin paying benefits to the former spouse when the plan participant has reached the 
earliest retirement age under the plan, regardless of whether the participant has yet 
retired. 4 In contrast, even if a state court decree of divorce or annulment has awarded a 
share of a federal employee’s retirement annuity to a former spouse, Title 5 prohibits 
payment of any part of a CSRS or FERS annuity to a former spouse until the employee 
has separated from federal service, is eligible to receive a CSRS or FERS annuity, and has 
applied for an annuity. 5 

Another difference between ERISA and Title 5 is in the designation of beneficiaries 
in defined contribution plans. ERISA requires a married participant in a defined 
contribution plan to secure the written consent of his or her spouse in order to name 
anyone other than the spouse as the plan beneficiary in the event of the participant’ s death. 
In contrast, federal regulations allow a participant in the Thrift Savings Plan for federal 
employees to name anyone as the plan beneficiary in the event of the participant’s death 
“without the knowledge or consent of any person, including his or her spouse.” 6 



3 ERISA §§ 205-206 (29 USC §§ 1055-1056). 

4 ERISA § 206(d)(3)(E); 29 USC § 1056(d)(3)(E). 

5 See the Code of Federal Regulations at 5 CFR § 838.21 1 . This regulation implements 5 USC 
§§ 8345(j) and 8467(a), which allow OPM to make payments to a former spouse only of amounts 
“which would otherwise be made to an employee, Member [of Congress] or annuitant.” 

6 5 CFR § 1651.4. 




